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EDITORIAL NOTES. 


THERE HAS been a discussion of late in some of the law periodicals con- 
cerning legislative investigation into the private business of men and 
of corporations. One of the latest is to be found in the March number 
of the University Law Review, in which the sentiment is expressed that 
‘a man should not lightly be summoned before a board of inquirers and 
subjected to an investigation into his most private business matters.” 
This is true and we entirely agree with an editorial on the same topic in 
a recent number of the New York Law Journal, which says: ‘ The 
moral right of privacy legitimately comprises not only immunity from 
newspaper publicity, but being permitted to keep one’s private affairs 
entirely to one’s self. Under the settled rules of evidence there is al- 
ways a fair degree of security against wanton branching off into irrele- 
vant private matters in both civil and criminal trials in law courts.” 
With the next sentence of the Journal, however, if we apprehend it cor- 
rectly, we are not so much in sympathy, although the statement appears 
to be founded upon what is now recognized as the law. The language 
is: ‘In an investigation before a legislative committee the scope of in- 
quiry is apt necessarily to be wider and more discretionary, and the 
guarding of the right of privacy must rest more largely in the good con- 
science and sense of fairness of the committee.” 

It is this “* good conscience ” and * sense of fairness,” as supposed to 
rest in the breasts of the legislative committee, of which honest, as well 
as dishonest, men may well be afraid. There is no reason why a law- 
ful business, probably pursued in a lawful way, should have its details 
dragged to light and placed in the public press, simply because some 
member of the legislature may conceive it within his province to offer a 
resolution of investigation in behalf cf some supposed and quite often 
wholly imaginary public interest. The court should lay down clearly 
the rule to what extent this investigation may proceed, or at least to 
what extent a private individual is bound to answer questions made by 


7 





98 THE NEW JERSEY LAW JOURNAL. 


a committee, when the-intent is to uncover his private business. We 
think that in New Jersey the matter has not come up fairly before the 
eourts, so that such a rule really exists. When it does come up, we 
hope that the rule laid down in the New York Court of Appeals in Me- 
Donald v. Keeler, 99 N. Y. 463, shall be still further narrowed. That 
is good, so far as it goes, when it holds that ‘ an investigation instituted 
for the mere sake of investigation, or for political purposes, not con- 
nected with intended legislation, or with any of the other matters upon 
which the House could act, but merely intended to subject a party or 
body investigated to public animadversion, or to vindicate him or it 
from unjust aspersions, where the Legislature had no power to put him 
or it on trial for the supposed offenses and no legislation was contem- 
plated, but the proceeding must necessarily end with the investigation, 
would not, in our judgment, be a legislative proceeding or’give to either 
House jurisdiction to compel the attendance of witnesses or punish 
them for refusing to attend.” 

The matter is most likely to come up in New Jersey some time when 
a recusant witness imprisoned for contempt, under process issued by an 
investigating committee, asks the court to discharge him on a habeas 


corpus, and we see no reason why in such a ease the courts might not 
then pass upon the legality of such incidental questions as are claimed 
to be irrelevant. 


THE PLEASANT comments made upon the interesting and wholly read- 
able article in our last JouRNAL upon the late Chief Justice, haveled us to 
request Mr. Jacob Weart to furnish to our readers a succession of 
articles upon noted lawyers and judges of New Jersey, who have passed 
off the stage of action during the past century, and with some of whom, 
when a younger member of the bar, he had more or less of a professional 
and personal acquaintance. He has consented to do so, and in this issue 
appears the first instalment, and it concerns a lawyer with whom none of 
this generation has had acquaintance, and few knowledge—Samuel 
Leake, the first attorney to be admitted after New Jersey became a 
state. In the older reports, Mr. Leake’s name occurred very often, and 
it will hereafter have for some of us more interest than before the facts 
embraced in this article appeared. 





THE CASE which has excited the most interest in the New Jersey 
courts during the past month has been that of Henry Kohl, the Newark 
murderer, to whom the Court of Errors and Appeals has granted a new 
trial. The majority of the court gave the opinion that the jury were 
mistaken in condemning the prisoner upon the evidence at the trial. A 
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few days after the promulgation of this opinion, the Chancellor filed a 
minority opinion, strongly attacking the view of the majority judges, 
and declaring that “it was not the legislative purpose that the Court of 
Errors, in its review of the proofs, should order a new trial merely be- 
cause, after reading a printed case, it thinks that it would, through rea- 
sonable doubt or otherwise, have reached a different conclusion from 
that which the jury reached if it had been in the jury box. The effect 
of such an interpretation,” says the Chancellor, ‘would be to render 
nugatory in all criminal cases a conviction by jury and substitute for it 
the review of the Court of Errors. And it appears to me but a specious 
paraphrase of this objectionable interpretation to hold that this court 
may, require whether reasonable men, as such men may be fashioned in 
the minds and according to the standards of the several members of the 
court, should not have entertained reasonable doubt in the given case.’”’ 
Mr. Justice Van Syckel also a day or two later, filed an opinion to the 
same purport, though, perhaps, not reflecting so strongly upon the opin- 
ion of the majority. When in a case like this there is such a division of 
sentiment among great minds, what are the lesser minds at the bar to 


think ? 


Ir HAS again come to pass that the Legislature has undertaken to al- 
ter the law concerning marriages, so that the scandal concerning matri- 
mony in the city of Camden may be abated; and, oddly enough, once 
more—for the third or fourth time, we think, in the past ten years—the 
Camden clergy, almost as a body, came forth to defend their “ inalien- 
able rights.” It does seem to most of us poor laymen that the earthly 
question of dollars and cents ought not to enter into a subject like this, 
but that it does isso perfectly apparent that few arise to contradict it. 
We have, at this moment, mislaid the figures, but certainly several 
thousands of dollars are paid into the pockets of the Camden ministers 
every year by people who cross over the Delaware from Philadelphia in 
order to evade the Pennsylvania law, which requires them to obtain a 
license before getting married. It is this sum of money which induces 
the Camden clergymen to appear in force at Trenton every time a mar- 
riage license bill is introduced, and to oppose the bill with might and 
main. And the funny part of it is that they declare that the marriage 
license fee, which the bill proposes to make $1, is too great! ‘I object 
to this bill,” says Rev. Dr. Graw, “ principally because of the fee fea- 
ture. This is an injustice to the poor people. As ministers, we are 
often called upon to perform marriages for which we receive nothing. 
Many of the young folks we marry are too poor to pay even one dollar.” 
Aud says Rev. Dr. Handley: “ The bill is not drawn in the interest of 
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New Jersey, but rather for Pennsylvania, where the license fee is but 
fifty cents. This will cause numberless persons to go across the river 
to save the extra half dollar. I have married many people who did 
not have a cot to lie on, and who embarked on the matrimonal sea with- 
out as much as a dollar.” 

Can it be possible that these Camden clergymen are daily marrying 
young people who have not a dollar in the world, and not a single cot on 
which to lay their heads, and yet, in doing so, suppose they are per- 
forming the Lord’s work? Heaven forbid it. If this be the true rea- 
son why the Lloyd bill is opposed, then the quicker it becomes a law, 
the better. The fact is, however, that marriage license is required in 
forty-one states of the Union, and New Jersey, in this regard, is still 
out of the Union, and out of all harmony with what is right and proper. 
Cheap and hasty marriages hinge only on irresponsibility and vice, and 
they lead to pauperism and crime. It is time that legislators and 
churchmen alike were agreed upon this marriage license question, which 
is too serious an one for vain excuses. 


Ix tHE American Tobacco Co. case, in which certain complainants re- 
siding in Newark sought to restrain that company from establishing a 
monopoly, Vice-Chancellor Reed has filed an important opinion holding 
that a Court of Equity does not possess the power to restrain such cor- 
porate acts, because some of the steps taken in organizing the corpora- 
tion may have been irregular, (a point which seems to be plain enough, 
and which is certainly just); or because the purpose of the incorpora- 
tors may have been to establish a monopoly. He holds that to challenge 
a trust of the nature of the American Tobacco Co., the proceedings must 
be in the law courts by quo warranto. He then goes on to say that ‘a 
trading or manufacturing corporation, until its charter is annulled by 
such proceedings at law, has the same authority as an individual trader 
or manufacturer to sell or consign its goods, to select its selling agents, 
and to impose conditions as to whom it shall sell and the terms upon 
which it will sell.” Supposing this to be good law, it is still left for the 
people of this state, through its Legislature, to declare what constitutes 
unlawful combination in the manufacture and prevention of manufacture 
of goods, and in their sale and prevention of sale, and it is to this that 
the earnest attention of the press of the state ought to be directed. 
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REMINISCENCES OF SOME FORMER NOTED MEMBERS OF 
THE NEW JERSEY BAR. 


[FIRST ARTICLE. ] 


SAMUEL LEAKE. 

Let us take a look at a lawyer whose name heads the parchment rolls 
of attorneys and counsellors in this state. That distinction fell to the 
lot of Samuel Leake, who was licensed as an attorney at the November 
term, 1776, and as a counsellor at the November term, 1780. 

Other attorneys and counsellors had been admitted while the state 
was a colony and licensed by the Crown, and many of them were of 
great distinction, the list as now published being headed by Jonathan D. 
Sergeant, admitted as an attorney September 7, 1767. But our first 
state constitution was adopted July 2, 1776, two days before the Declar- 
ation of Independence, and under it our present Supreme court was cre- 
ated, and the first attorneys admitted at November term, 1776, were re- 
spectively Samuel Leake and Franklin Davenport. 

Mr. Leake was born in Cumberland county in 1748, and graduated at 
Princeton College in 1774, having previously taught a school at Newcas- 
tle. He settled first at Salem, but removed to Trenton in 1785, where 
he resided until his death in 1820. 

Judge L. Q. C. Elmer in his work entitled “ Reminiscences of New 
Jersey,” in the chapter headed * Lawyers I have Known,” places Mr. 
Leake at the head of the list and deservedly so, as he belonged there, 
but only gave him twenty-three lines in the book. I therefore tirst ex- 
tract all that Judge Elmer says of him, leaving out birth, ete. 

‘* He had during several years a very large practice, was a strictly 
honest lawyer, and an earnest, sincere Christian, belonging to the Pres- 
byterian church. His great simplicity of character and minute exact- 
ness, even in the most trifling matters, made him the subject of many 
stories. Richard Stockton spoke of him as a learned lawyer, but not 
possessed of much real talent. It was reported that upon an occasion, 
when opposed at the bar, Stockton referred to his having been a school- 
master, when he retorted, in his high-toned voice, ‘ The difference be- 
tween the gentleman and myself, I suppose, is, that if he had ever been 
a school-master, he would’ be a school-master yet.’ ” 

Judge Elmer in the same chapter speaks of Richard Stockton, and 
says: ‘* He stood confessedly at the head of the bar during my ac- 
quaintance with him, from 1818 until his death in 1828, when not quite 
sixty-four years old.” As Judge Elmer was admitted as a counsellor at 
May term, 1818, and as Mr. Leake died in 1820, he could not person- 
ally have known much about him, and he appears to have fixed Leake’s 
rank in the profession by what Mr. Stockton said of him; and from 
the quotation it appears that when Mr. Stockton measured swords with 
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Mr. Leake in sarcasm, that Leake’s repartee was too much for him. [| 
should, therefore, say that Mr. Stockton’s estimate should be taken with 
many grains of allowance. 

Judge Elmer, in writing of the life of Governor Joseph Bloomfield, 
gives Mr. Leake’s speech in the Court of Chancery upon the question of 
retaining the title of ‘‘ Excellency,” and I quote what Judge Elmer says 
about the subject matter : 

‘*T have heard from one of the old lawyers, opposed to him (Governor 
Bloomfield) in politics, that when he first presided in the Court of Chan- 
cery, he made a short address to those present, saying that he was a 
Republican, and did not desire to be addressed by the title of excellency. 
Mr. Samuel Leake, an old and rather eccentric lawyer, immediately rose 
and made him a formal address with much earnestness and solemnity, 
saying : 

‘¢ * May it please your excellency, your excellency’s predecessors were 
always addressed by the title, ‘your excellency’ and if your excellency 
please, the proper title of the Governor of the state was and is your ex- 
cellency. I humbly pray, therefore, on my own behalf, and on behalf 
of the bar generally, that we may be permitted by your excellency’s 
leave, to address your excellency, when sitting in the high Court of 
Chancery, by the ancient title of your excellency.’ ” 

‘The federal lawyers did not give him (Governor Bloomfield) credit for 
sincerity in the wish he expressed about his title. However that may 
have been, the title was continued, and was never afterwards objected to.” 

When I was a school boy I paid a visit to General James S. Manners, 
who had been sheriff of Hunterdon county. He had also been a judge 
of the Court of Common Pleas of Hunterdon, and was then a judge of 
the Common Pleas of Mercer county. As Iat that time thought of adopt- 
ing the profession of the law, he took from his desk and handed to me an 
autograph letter of Leake, which he had preserved, saying: ‘‘ Take 
this and keep it, and you will have something from one of the greatest 
lawyers of his time in this state. ” 

The following is the letter verbatim: 


[Superscription. ] 
James S. MANNERS Esquire 
Sheriff 
Hunterdon 


New-Jersey 


[ LETTER. ] 


TRENTON, 27th October 1817. 
Sir, 
As soon as you come into Trenton to the Supreme Court, on Tuesday, 
the Eleventh Day of November next, F am desirous of holding with you some conversa- 
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tion. There will then be in my Hands two Writs in the Supreme Court ready for imme- 
diate Service. It is advisable, that one of the two Writs should be served by yourself as 
high Sheriff, and that it should not be served by your Under-Sheriff: Therefore I shalt 
be glad to see at the next Supreme Court yourself, and not your Under-Sheriff. These 
Lines are addressed to you for your Infurmation and Remembrarce. I am with great Re- 
spect to you, Sir, 
Your humble Servant, 
SAMUEL LEAKE. 


To JAMES ] 
S. MANNERS, 


Esquire, Sheriff 
of Hunterdon. 


At the time the General handed me the above letter, he told me a 
story in relation to Mr. Leake and the Supreme court. He said that Mr. 
Leake had a case coming on for argusuent, which he deemed of great 
importance, and for which he had made thorough preparation for argu- 
ment, and he desired to make extensive quotation of authorities. He 
took, therefore, a large number of books from his law library, placed 
them on a wheelbarrow, and had his servant wheel them to the court 
room. When the court assembled the judges found before them on the 
tables a large part of Mr. Leake’s library. He took up the argument, 
but had not proceeded far, when the court suggested that if he would 
give them the citations they might examine the cases themselves. Mr. 
Leake proceeded, and still kept reading from his books. The court 
again remonstrated that they would examine the cases from citations, 
which would greatly relieve him from labor and fatigue, as the day was 
warm. Whereupon he retorted: ‘If your honors have turned to be 
doctors as well as lawyers, I suppose that I will have to submit.” 

{ have been somewhat curious to learn in what case this altercation 
with the court occurred, and it probably was in that of Denex dem Crane 
v. Fogg, 2 Penn. R. 819, at the September term, 1811. The syllabus 
of the case is this: ‘*A devised to I and J and heirs of their body, and 
if they die without issue, to W and his male heirs. W takes in default 
of issue of I and J, as devisees, in remainder entail male. And on his 
failure of male issue, the land devised reverts to the right heirs of the 
testator.” That cause came before Kirkpatrick, C. J., and Rossel] and 
Pennington, JJ., and was argued on one side by Leake and Ewing, and 
on the other side by Scott and L. H. Stockton. All the judges wrote 
opinions, and at the end of the case, in a note, the reporter has pub- 
lished a family tree prepared for the court by Mr. Leake, in which he 
places the shares in the land in question as sixteen, and assigns them 
to various persons as heirs. 

Mr. Leake also heads the list of civil cases reported in our state re- 
ports. The first cause reported in Coxe’s R., page 1, was at April term, 
1790, and was a criminal case, and the question was upon swearing 4 
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witness. The opinion of the court is in one line: ‘The court over- 
ruled the motion and rejected the witness.” 

The second case was a civil cause tried at the bar of the court. Mr. 
Leake appeared as counsel for the defendant; the counsel for the plain- 
tiff is not given. 

All through Coxe’s and Pennington’s Reports his name constantly ap- 
pears, associated with and against all the leading lawyers in the state 
during his time. I have examined some of these cases and call the at- 
tention of students of legal biography to two reported in Coxe, at May 
term, 1795: 

Mott v. Pettit, page 298. In this cause Leake and Aaron Ogden ap- 
peared for the defendant, and Frederick Frelinghuysen and Richard 
Stockton for the plaintiff. The arguments of all the counsel except Mr. 
Frelinghuysen are given at length. 

The other case is that of Moore v. Moore, page 363, tried at the bar 
of the court, Richard Stockton and Frederick Frelinghuysen appearing 
for the plaintiff and Leake and Aaron Ogden for the defendant. 

I have examined at some length the many reported cases in which 
Mr. Leake appeared as counsel, and find that he was associated at all 
times with the greatest lawyers of the state. Sometimes they were 
with him, and at other times opposed to him. I find among these men 
Frederick Frelinghuysen, United States Senator; Aaron Ogden, after- 
wards Governor and Chancellor ; Richard Stockton, whom Judge Elmer 
says was at one time the acknowledged leader of the bar; L. H. Stock- 
ton, who was acknowledged, I think, to be the most eloquent advocate 
in New Jersey; Charles Ewing, afterwards Chief Justice; Judge William 
Griffith, Judge Elisha Boudinot and others. These are the men whom 
Mr. Leake met in forensic argument, and with these men he was 
obliged to stand or fall. 

The last case coming under my notice in which he appeared was 
argued by him at the February term, 1818, and reported in 1 South- 
ard’s R. 33. He appeared on one side and Charles Ewing on the other. 
This was only two years before his death, and when he was seventy 
years of age. 

Mr. Leake appears in our reports for a period of twenty-eight years, and 
no candid mind looking at his record can come to any other conclusion 
than that he must have possessed more than ordinary ability, and have 
had deep research and great legal learning, to have held the place he 
occupied and retained his large clientage. Any man who did not rise 
above mediocrity would have dropped out by the wayside ; would have 
become driftwood in the current of time, and would not have found a 
biographer after he had been in his grave for nearly eighty years. 

JacoB WEART. 
-lersey City, March 20, 1897. 
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NEW JERSEY COURT OF ERRORS AND APPEALS. 
(Abstracts of Recent Opinions.) 


Criminal law—Disorderly house—Evidence.—1. Upon a question of 
connivance in a guilty course of conduct, arising on the trial of an in- 
dictment for keeping a disorderly house, where an offer is made by the 
defendant to show an oral complaint made against the house by himself 
to an officer of the law, it is error to refuse evidence of the nature and 
terms of the complaint. 2. Upon the trial of such a cause it is error to 
allow a series of questions concerning the trial of another case, in another 
state, against another person, where the character of the house in that 
state owned by the defendant was in question, and where no relation of 
intercommunication or management is shown or alleged. Charles Parks 
v. State. (F. W. Ward and Edmund Wilson for plaintiff in error. C. 
H. Ivins for defendant in error.) Opinion by BarkKaLow, J. 

Criminal law—Insanity.—1. Where insanity is set up as defense in 
a criminal case, the test of responsibility is the capacity of the defen- 
dant at the time of the doing of the act complained of, to distinguish be- 
tween right and wrong with respect to that act. 2. The law does not 
recognize as a defense to a criminal charge a form of insanity in which 
the defendant knows that the act which he does is wrong, but. notwith- 
standing, is unable to reform from doing it. John Mackin v. State. (N. 
L. Rowe and John A. Dennin for plaintiff in error. C. H. Winfield for 
the State.) Opinion by GuMMERE, J. 

Trolley cars—Vehicles on tracks—Requests to charge.—1. A trial 
judge, although requested by counsel, is not required to charge abstract 
legal principles not applicable to facts appearing in evidence. 2. In the 
case of a trolley car overtaking another vehicle directly in a line with 
its progress and a possible obstacle in its way, a proper regard for the 
rights of others requires that the car be reduced to such control that it 
may be brought to a standstill, if necessary, before reaching the ob- 
structing vehicle. 3. Such timely warning of the approach of a trolley 
car must be given as will enable others to avoid any danger from it. 4. 
It is the duty of others not to obstruct the track, but a violation of such — 
duty does not necessarily constitute such contributory negligence as will 
relieve the trolley company from responsibilty for an accident which 
might have been avoided by the exercise of proper care. 5. It is not 
under all circumstances negligence per se not to look and listen before 
crossing a troiley track. Consolidated Traction Co. vy. Haight. (Depue 
& Parker for plaintiff in error. Samuel Kalisch for defendant in error.) 
Opinion by Dayton, J. 

Trolley sprinklers—Negligence—Master and servant.—1. If a servant 
is acting in the execution of the orders of his master, and by his negli- 
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gence causes injury to a third party, the master will be responsible, 
although the act of the servant was not necessary for the proper per- 
formance of his duty to his master, or was even contrary to the orders 
of his master. 2. Any one who undertakes to propel a street railway 
car. in a condition in which a reasonably prudent man would apprehend 
that it-would frighten horses, is bound to employ reasonable means to 
prevent injury to persons riding or driving along the street. 3. Where 
black coats were hanging on a projection at the side of a street water 
sprinkler operated by electricity by, along, and over the tracks of an 
electric street railway, and the coats by waving to and fro in the wind, 
or by operation of the car sprinkler along the tracks, frightened a well- 
broken horse of gentle disposition and caused injury to the complainant, 
who was thrown from his carriage, the question whether the employes 
of the defendant, the street railway company, were in the exercise of 
reasonable care to prevent injury in operating such street car sprinkler 
and the consequent liability of the company for the injuries to the plain- 
tiff, is a question which the trial court must submit to the jury for their 
determination, even though it be that the coats belonged to such em- 
ployes and were by them hung upon the projections of the car. The 
car being in such a condition as to cause fright to the horse and conse- 
quent injury to the plaintiff, it became a question for the jury to de- 
termine whether the defendant company was negligent in the perform- 
ance of its duty to exercise reasonable care, by its servants, in the use 
of the public street, by operating the car whilst in this condition. Quere: 
Can the operation of a street railway car, painted a conspicuously bright 
and attractive color, along a public street, causing fright to a horse, 
with injury resulting therefrom, constitute negligence on the part of the 
street railway company, and render it answerable for injuries resulting 
trom such cause. Charles H. McCann vy. Consolidated Traction Co. 
(Howard W. Hayes for plaintiff in error. Joseph Coult for defendant 
in error.) Opinion by Lippincort, J. 

Boroughs.—The borough of Park Ridge in Bergen county, incorpo- 
rated in June, 1894, did not have power to elect an assessor, until the 
annual election in March, 1895. State, ex rel., Sibbald v. Brickell. 
(Luther Shafer for plaintiff in error. Frank P. McDermott for defen- 
dant in error.) Opinion by the CHANCELLOR. 

Criminal law—Insanity—Error.—1. Where insanity is set up as a 
defense to an indictment for murder, unless it appears that the prisoner 
was not conscious at the time of the killing, that the act which he was 
doing was morally wrong, he is responsible, even if it be shown that he 
was impelled to its commission by an impulse which he was unable to 
resist. 2. Where it clearly appears that testimony which was illegally 
admitted on the trial of a criminal cause, could not have injuriously 
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affected the defendant, the admission of such illegal testimony does not 
constitute a ground for a reversal of the judgment. Genz v. State. 
Opinion by GUMMERE, J. 

Constitutional law—Reducing number of common pleas judges.—1. If 
final judgment be rendered on a demurrer to an alternative writ of 
mandamus, a writ of error will lie. Under the Constitution of this state, 
as construed in the light of the uniform and long continued practice of 
all the departments of the government, the Legislature has power to re- 
duce the number of the judges of the Court of Common Pleas, whenever 
in its opinion the public good requires. Kenney v. Hudspeth. Opinion 
by Dixon, J. 

Negligence—Vehicles on traction tracks.—Upon a request to charge 
‘that it is the duty of a driver approaching the line of a street railway 
company, where his view is impeded by vehicles so that he cannot see 
up the track, to wait till he reaches a point where his sight is not im- 
peded before going on the track,” the trial judge instructed the jury 
that ‘‘ he ought to be able to see far enough up the track to see that he 
has the right of way, if he can get upon the track before the car would 
reach that point, if going at a reasonable rate of speed.” Held, that he 
should in effect have charged that the driver would have the right of 
way, if, proceeding at a rate of speed which under the circumstances of 
the time and locality was reasonable, he should reach the point of cross- 
ing in time to safely go upon the tracks in advance of the approaching 
car, the latter being sufficiently distant to be checked and, if need be, 
stopped before it should reach him. New Jersey Electric Ry. Co. v. 
George Miller. Opinion by the CHANCELLOR. 

Negligence—Pedestrian on electric railway tracks.—1. On the state of 
facts testified toon the part of the plaintiff, it was a question of fact for 
the jury, whether the plaintiff. in the exercise of reasonable prudence 
and caution, should have apprehended that the electric car was ap- 
proaching him at so high a rate of speed, that it would reach him before 
he could pass over the tracks, and to determine whether a prudent man, 
with the right to presume that the company would exercise due care on 
its part, would have proceeded to cross the street under the circum- 
stances presented by the evidence. 2. It was the duty of the motor- 
man to keep his car so far under control, that he could have averted the 
impending danger, if the plaintiff was in the exercise of due care for his 
own safety, when he went upon the track. 3. It was likewise a ques- 
tion for the jury whether the motorman lost control of his car by reason 
of the dangerous rate of speed at which he was running. Consolidated 
Traction Co. v. Glynn. Opinion by Van SycKEt, J. : 

Agency—Husband and wife—Attachment.—1. A husband may act as 
the agent of his wife, and the fact of his agency, while not to be pre- 





108 THE NEW JERSEY LAW JOURNAL. 


sumed from the marital relation alone, may be proved as in other cases 
by the acts and words of the wife, which show previous authorization or 
subsequent ratification of his acts as her agent. 2. Authority given to 
an agent to do a specified thing, carries with it the power to do what- 
ever may be necessary and proper to carry out the object and purpose 
of his appointment. 3. When eredit is given to an agent in ignorance of 
his agency, the creditor may, upon the disclosure of his principal, elect 
to hold liable either the agent or the principal. 4. When suit has been 
commenced by writ of attachment executed upon the property of two 
defendants, and appearance without bond is entered by both, and issue 
is joined in subsequent pleadings, and no notice of misjoinder has been 
given, judgment at the trial may be entered against either or both of the 
defendants as the proof may warrant. Elliott v. Bodine. Opinion by 
Nrxon, J. 

Municipal corporations— Division—Property— Trespass —1. When a 
municipal corporation is divided, the old corporation retains title to all 
its property. unless provision is made to the contrary by the act author- 
izing the provision. 2. Where the new corporation attempts to inter- 
fere by ordinance with such property, the appropriate remedy is by cer- 
tiorari to set aside the ordinance. 3. Trespasses of an ordinary char- 
acter upon public works are to be redressed by an action at law in the 
usual manner. Inhab. of Bloomfield v. Mayor, ete., Glen Ridge. Opin- 
ion by Van SYCKEL, J. 

Mechanics’ lien—Consent— Discharge—Amendment—Curtilege.—1. If 
the owner employs A to alter a building, and A employs B to do the 
work, the owner’s written consent is not necessary to entitle B to a lien. 
2. If a creditor accepts from his debtor the note of a third person for 
the pre-existing debt, the original debtor is not thereby discharged when 
such discharge was not intended by the parties. 3. Under our statute 
a lien claim may be amended in any particulars which do not enlarge 
the claim either in the amount of the debt, in the estate to be charged, 
or in the persons to be affected, even though the time for filing a new 
claim has expired, provided judgment has not been entered on the claim. 
4. If the bill of particulars annexed to a lien claim is so defective that 
it would not warrant a judgment to enforce the lien, but does not contain 
any wilful or fraudulent mistatement of the matters directed by the act 
to be inserted therein, it may be amended and made perfect, under the 
statute. 5. The proper extent of the curtilege to which a mechanic’s 
lien may attach, is a matter to be determined by a justice of the Supreme 
court, whose decision cannot be reviewed in this court, unless erroneous 
in point of law. American Brick & Tile Co., ownef, et al. v. Frank F. 
Drinkhouse. Opinion by Dixon, J. 

Action—Excavations near Highways.—A public highway was so con- 
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structed that it terminated twenty feet west of a previous existing rail- 
way cut, the depth of which was five feet or more below the crown of 
the highway. Of the twenty feet of land between the cut and the high- 
way, a strip five feet wide next to the cut was owned by the railway 
company and the remaining fifteen feet, next to the highway, consti- 
tuted an unused strip owned by a third person. This intermediate land 
was a foot or more above the crown of the highway and was higher to 
the west. The railway cut was not fenced or otherwise guarded against 
accident to users of the highway. <A, who was ignorant of the locality, 
accompanied by a friend, in the dark, at night, drove a horse and buggy 
through the highway and up over the intermediate land into the railway 
cut, where he sustained injury. Held, that no liability for the damage 
suffered by A, attached to the railway company. Daneck v. Pennsyl- 
vania Railroad Co. Opinion by the CHANCELLOR. 

Criminal law—ZJurors—Error—Expert testimony— Burden of proof.— 
1. The finding of the trial court upon questions of fact involved in the 
trial of a challenge to jurors is not reviewable. 2. In this case two 
jurors were summoned by the name of John R. Mundy. Both appeared 
and answered to their names. The correct name of one was John R. 
Mundy; that ot the other John F. Mundy. The court properly over- 
ruled the challenge to the array for this error in the name. 3. Under 
the 89th section of the criminal procedure act, no judgment given upon 
an indictment shall be reversed for any error, except such as shall or 
may have prejudiced the prisoner in maintaining his defence upon the 
merits. The prisoner was not prejudiced in this case. 4. An expert 
witness on the question of sanity testified, on behalf of the state, that the 
prisoner was sane. He further said he would not be willing to express 
that opinion, if the birth mark on the prisoner was the result of syphi- 
litic taint. The court charged the jury that the burden of proving 
insanity by a preponderance was upon the prisoner, and that the jury 
might take the statement of this expert witness as to the birth mark in 
connection with the fact that the prisoner had produced no evidence 
of such syphilitic taint, and that the burden of proving such taint was 
upon him. There was no error in this instruction. It was in substance 
a charge that the burden of proving the taint was upon the prisoner be- 
fore he could claim the benefit of it as au absolute fact. The court did 
not charge that the possibility of such taint could not be considered by 
the jury. Clawson v. State. Opinion by Van SyCKEL, J. 

Negligence — Passenger alighting from traction car—Res ipsa loquitur.— 
1. The occurrence of a “ lurch” or ‘ jerk” of a street car, of sufficient 
violence to throw off the car a passenger who had notified the conductor 
of her desire to get off at Fifth street, and who, after the conductor called 
out Fifth street, had arisen and gone to the rear door in preparation for 
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alighting, justifies an inference of some breach of the duty owed to her 
by the carrier and falls within the maxim res ipsa loquitur. 2. A pas- 
senger on a street car who, on being notified that the car is approaching 
the point where he desires to leave it, gets up and goes to the door of 
the car while it is in motion, for the purpose of being ready to alight, is 
not necessarily guilty of negligence ; such conduct is not per se negli- 
gent; whether it is so or not is for the jury to find under the circumstances. 
Consolidated Traction Co. v. Thaelheimer. Opinion by Maat, J. 
Criminal law—Libel.—1. In an indictment for libel it is the office of 
the innuendo to express and render certain the-meaning of equivocal or 
uncertain language, or bring out some latent meaning in the words 
necessary to fix their defamatory character; or to explain to whom the 
defamatory language refers, where that is left uncertain ; but where the 
words themselves are commonly enough understood in a libellous sense 
to warrant a jury in applying them, no innuendos need be inserted. 2. 
Motions to quash, and in arrest of judgment for want of innuendos, 
and on the ground that the language is not libellous without them, 
should not be granted, where the words are such that an inference 
might reasonably be drawn therefrom by the jury, that the same are 
libellous. 3. A newspaper falsely charged a police officer with extor- 
tion in purposely swelling the amount of a prisoner’s fine, collecting the 
same of the prisoner’s family to procure his discharge, and pocketing 
the difference; held, that such publication was libellous, and that even 
though it were made without malice or improper motives, and for the 
dissemination of news and information to the citizens of the municipality, 
it did not thereby become privileged. 4. In a legal sense, any unlawful 
act, done wilfully, to the injury of another, is as against that person 
malicious ; and it is not necessary that the perpetrator of such act 
should be influenced by ill will towards such person, or that he should 
entertain or pursue any general bad design. 5. Upon the trial of an in- 
dictment for such libel, an instruction by the trial court that before a 
person published a libel he must take care to investigate fully all the 
circumstances, and satisfy himself of their truth, otherwise he will not 
be permitted to come into court and say: “I had no malice in this mat- 
ter; I didn’t know who it was I was publishing this against,” while not 
precisely opportune, is upon the whole not unfavorable to a defendant 
upon such trial, and is not reversible error. 5. The trial court having 
in its charge defined to the jury the nature and essence of a defamatory 
libel, it wasno error for it to say,in another part of thecharge, that under 
the State Constitution the jury were the judges of the law and the fact, 
and that there was no need for the court to express to them any opinion 
as to whether the publication in question was libellous or not, that it was 
for them alone to say. Benton v. State. Opinion by HeNprIcKSON, J. 





SUPREME COURT ABSTRACTS. 


NEW JERSEY SUPREME COURT. 
(Abstracts of Recent Opinions.) 


Municipal corporations—Three-fourths vote-—1. The city council of 
the city of Elizabeth is composed of thirteen members, and the city char- 
ter provides that in case any ordinance or resolution involves the ex- 
penditure of money, the vote of three-fourths of all the members of the 
city council shall be necessary to its passage. Held, that a resolution of 
the council awarding a contract for lighting the streets, after advertise- 
ment for and the receipt of proposals from different bidders, must be 
adopted by a vote of at least ten members of the council in its favor. 2. 
A custom at plain variance with the plain meaning of a statute cannot 
be sustained as a construction of it. Long usage, contemporaneous con- 
struction and practical interpretation can only be resorted to in con- 
struing a statute to ascertain the meaning of technical terms, to conform 
a construction deduced from the language, to explain doubtful or incon- 
sistent phrases, or where the meaning is obscurely expressed. State, 
Suburban Electric Co., v. City of Elizabeth and Elizabethtown Gas 
Light Co. (Mr. P. H. Gilhooly for prosecutor. Mr. Frank Bergen and 


Mr. Edward S. Atwater for defendant.) Opinion by Lippincott, J., 
February 8, 1897. 


Before Beastey, C. J., VAN SYCKEL, GARRISON and Lippincott, JJ.: 

1. A supplement to the ‘ Inns and Taverns” act, Gen. Stat., p. 1795, 
makes it a misdemeanor to sell intoxicating liquors from any ‘‘ ambula- 
tory conveyance.” Held, that this object is not expressed in the title of 
the act to which it is a supplement. Mack v. State. (Mr. A. E. John- 
ston for plaintiff in error. Mr. C. H. Ivins for defendant in error.) 
Opinion by Garrison, J., February 18, 1897. 

Criminal law—Evidence.—1. Upon the trial of an indictment a charge 
to the jury that ‘‘the defendant must prove the fact of the alibi set up 
by him by a preponderance of evidence” is erroneous. Such an instruc- 
tion deprives the defendant of any reasonable doubt his proofs may have 
created in the mind of the jury as to an essential ingredient of the 
state’s case. Sherlock v. State. (Mr. W. D. Daly for plaintiff in error. 
Mr. C. H. Winfield for defendant in error.) Opinion by Garrison, J., 
February 18, 1897. 

Criminal law—Evidence.—1. On the trial of an indictment for having 
a burglarious tool in one’s possession, evidence that the defendant had 
been convicted of larceny is not admissible. 2. Nor is evidence that 
the defendant had been seen, months before, loitering around a dwelling 
house at night under suspicious circumstances, admissible. Leonard 
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and Ansart v. State. (Mr. W. T. Hoffman for plaintiff in error. Mr. 
Winfield for State.) Opinion by Brastey, C. J. 

Action—Discontinuing condemnation proceedings.—An action will not 
lie against a railway company for legal expenses incurred by the land 
owner in the course of condemnation proceedings undertaken by said 
company, but subsequently by them voluntarily discontinued. Andrus 
v. Bay Creek Ry. Co. (Mr. C. H. Hartshorne for plaintiff. Mr. C. L. 
Corbin for defendant.) Opinion by Brastry, C. J., February 18, 1897. 


———“—-__ ~~ +- > --—— 


MOORE v. CAMDEN & ATLANTIC R, R. CO. 
(New Jersey Supreme Court, Feb. 18, 1897.) 


electric roads— Workings of systems.— the discharge of electricity at various places. 
Where plaintiff’s horse wasinjured by cross- in the same system is admissible. 
ing a trolley track; held, that evidence of 


On rule to show cause allowed by LupDLow, J., in an action tried be- 
fore him and a jury at May’s Landing, September 8, 1896. 

On May 3, 1895, the plaintiff was driving his horse and wagon across 
the defendant’s trolley tracks on Atlantic avenue, in Atlantic City. The 
horse was shown to be gentle; but on this occasion as he stepped upon 
the tracks he fell as if shot ; jumped to his feet, kicked viciously, struck 
and injured the plaintiff, and ran upon a neighboring doorstep where he 
fell, breaking the wagon. 

The case was tried on the theory that the horse’s strange actions were 
caused by electric shock communicated from defendant’s tracks. The 
facts proved by plaintiff were: 

The defendant operated a trolley system; that it transmitted elec- 
tricity through the tracks over which the plaintiff drove ; that those 
tracks were thin, flat and old-tashioned; that, at the time of the acci- 
dent, a car was travelling on each side of the plaintiff, moved by elec- 
tricity ; that other horses and mules, while the tracks were in the same 
condition, were affected in the same manner as was the plaintiff’s horse ; 
that one horse passing over the same tracks was shocked to death by 
electricity ; that the defendant, without suit, paid for the death of said 
horse ; that the effect upon these various animals was produced by elec- 
tricity ; and that finally the defendant removed these thin, flat and old- 
fashioned tracks and replaced them with a deep “'T” rail, since which 


time no such phenomena have occurred. 

The proof of the condition of the tracks together with the frequent 
occurrence of electric shock to other animals was adduced to show that 
said tracks were out of condition and improperly constructed so that 
electricity escaped therefrom; also the probability that the defendant 
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knew from such occurrences the dangerous condition of its tracks, or 
should have known it. 

Mr. Jos. H. Gaskill for the rule. The jury was prejudiced by the 
admission of testimony concerning accidents entirely independent of, and 
unrelated to the occurrence under investigation. The testimony was 
irrelevant. 

Mr. John W. Wescott, contra. ‘‘When a party is dealing with a 
dangerous agency, it becomes material to know whether he ought to 
have known the extent of the danger.” 16 Am. & Eng Encyp. L. 459. 

Beas.ey, C. J.: The proof that electricity was discharged by the 
road at various places was competent. It was all one system, and the 
proof to show how the system worked was legitimate. 


— wep eee 
VICTOR SCARPA »v. STATE. 
(New Jersey Supreme Court, Feb. 18, 1897.) 


Criminal law—Carnal abuse—Age of the that the defendant was over sixteen years of 
parties.—On an indictment for carnal con- age, to sustain a conviction for an attempt 
nection under the statute of 1887, it must to commit such specified offense. 
appear by the record that the jury found 


Error to the Hudson Quarter Sessions. 

Several errors were assigned, among them these two: That the court 
permitted the prosecuting witnesses to testify as to their own age; and 
that the court charged the jury that they *‘ could ascertain whether or 
not the defendant is over the age of sixteen years from his appearance 
here to-day and all the evidence in the case.” 

The record returned with the writ of error recited the verdict as tol- 
lows: ‘* And, afterwards, to wit, on the last day aforesaid, at the city 
of Jersey City aforesaid, the said jury returned into court in charge of 
said officers sworn as aforesaid to keep them in charge, and then and 
there in the presence of the said prosecutor of the pleas, and the said 
Victor Scarpa, do say that he, the said Victor Scarpa, is guilty of at- 
tempt at carnal knowledge of a woman under the age of sixteen as in 
the aforesaid indictment is charged against him.” 

Mr. W. T. Hoffman and Mr. Horace Allen for plaintiff in error. 

Mr. C. H. Winfield for the state, who, as to proving the age of the 
defendant by his appearance, by inspection, cited People v. N. Y. County 
Justices, 10 Hun. 224; Com. v. Emmons, 98 Mass. 6; State v. Arnold, 
35 N. C. 184. Cur. adv. vult. 

Beas.eEy, C. J.: None of the objections assigned as error seem ten- 
able. 

But the judgment must be reversed. The jury have not found the 
necessary fact that the defendant was over sixteen. 


8 
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The crime charged has three essential constituents: 1. The defen- 
dant being over sixteen. 2. The criminal act. 3. The girl being un- 
der sixteen. The defendant, therefore, cannot be convicted of an at- 
tempt to commit this specified crime unless he was over sixteen. For 
aught that appears in the verdict he may have been under sixteen. 

The defect seems incurable and fatal. 

Judgment reversed. 





DELAWARE, LACKAWANNA AND WESTERN RAILROAD COMPANY ADS. THOMAS 
BULLOCK. 


(New Jersey Supreme Court, February 18, 1897.) 


Railroads— Pussengers.—1. A person en- packages from him by force. 
titled by the terms of his ticket to “ per- 3. The remedy of the company, after giv- 
sonal haggage”’ on a railroad car has not ing him notice to remove such packages 
the right to carry with him packages of from the car, and his refusal to do so, is to 
groceries for the use of his tamily. remove the passenger and his packages, 
2. The officers of the railroad, after he using no unnecessary force. 
enters the car, cannot lawfully take such 


On rule to show cause. 

Mr. Flavel McGee for the rule. 

Mr. John Linn contra. 

Van SyckeL, J.: On the 28th of January, 1896, Bullock, the plain- 
tiff, went to the Hoboken station of the defendant railroad company, in- 
tending to take passage in its cars to Dover. He had with him two 
tickets, entitling him to passage, one a family ticket and the other a 
commutation ticket. On the family ticket there was a contract endorsed, 
‘that in consideration of the reduced rate at which the ticket was is- 
sued, wearing apparel should be taken only as baggage.” On the com- 
mutation ticket the contract was, “that it entitled the holder to personal 
passage only.” 

On the day named the plaintiff entered the car, carrying with him 
two packages containing an assortment of groceries purchased for the 
use of his family. He was informed by employees of the company that 
he had no right to take the packages with him, and that he must re- 
move them or get off the car himself. He declined to do either, and 
thereupon the packages were taken from him and put in the express 

var, and he was allowed to proceed on his journey. ‘This suit was to 
recover damages for this alleged injury, and the trial resulted in a ver- 
dict for the plaintiff for $1,006. 

The rights of the passenger must be measured by the contract he 
made with the company. Whether the conditions annexed to it are 
reasonable is a matter of no legal importance whatever; the parties 


were competent to contract and made the contract for themselves, and 
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it could not be altered or abrogated by one of the parties to it, without 
the consent of the other. The right to personal passage clearly does not 
include the right to transportation of packages of groceries, and such 
packages are not a part of the wearing apparel. The rights of the re- 
spective parties must be adjudged upon the assumption that the railroad 
company was under no legal obligation to carry the passenger and the 
packages. 

The plaintiff had a qualified right—that is, a right to personal pas- 
sage—and when he presented himself at the door of the car with the 
forbidden packages, he was disqualified to demand a passage under the 
terms of his contract. The agreement of the company was to transport 
him, and not to carry him and a lot of groceries. When he presented 
himself at the door of the car he was not within the description of the 
contract for transportation, and the company had a right to refuse him 
admittance until he removed the disqualification and offered himself in 
conformity to the terms of their undertaking. At that juncture it seems 
to be very clear that the company could do no more than deny admis- 
sion to the plaintiff, and resist bis entrance into the car by such reason- 
able force as was necessary to prevent it. 

The plaintiff had voluntarily rendered himself disentitled to exact 
performance of the agreement on the part of the company, but that 
would not have justified the company in resorting to force to separate 
the packages from his person and thereby remove the voluntary disqual- 
ification. The packages were the property of the plaintiff; he had a 
right to the possession of them, and no one could wrest them from him 
against his will. But he succeeded in entering the car with his pack- 
ages, although he was warned that he had no right to do so. What 
could the company lawfully do under the circumstances ? 

Anything which the company might do to be lawful must be an act 
which would cast no after duty on it to the passenger in respect to such 
act, nor subject the company to any after-liability for damages by rea- 
son of having done it. Such after-responsibility would incontestibly 
prove that the company had overstepped the line which circumscribed 
its right to redress itself. Applying this test, can the act of the com- 
pany, which constituted the alleged wrong in the case, be justified? If 
the company took the plaintiff’s property from him against his will and 
removed it from the car, it became a voluntary custodian of such prop- 
erty, and it is not perceived how the company could escape legal liabili- 
ty to restore it to the plaintiff, or answer for its value in damages. 

The officer of the company not only took the packages without the 
consent of the plaintiff, but he took them by force, while the plaintiff re- 
sisted and tried to prevent it. He had no more right to resort to force 
to remove such property than the manager of a theatre would have for- 
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cibly to take the hat from the head of a lady who had a seat there under 


a contract that she would not wear a hat during the play. The remedy’ 


would be to remove the person who refuses to conform to the conditions 
under which the benefit of the contract can be claimed. 

The presence of the plaintiff in the car did not deprive him of the 
right to the possession of his property. His presence there with such 
property was offensive to the contract; it put him in the position of any 
other person who had no right to remain upon the train and subjected 
him to be ejected with his packages, no unnecessary force being needed. 

It was for the plaintiff to elect, upon being notified that he must re- 
move his goods or leave the train, whether he would accept transporta- 
tion upon the terms agreed upon. The right of the company was to re- 
fuse to carry him under existing conditions, and it was without legal 
authority to resort to force to put him against his will in such condition 
that he would be entitled to a seat in the car. Force could be legally 
exerted only upon the disqualified man. The forcible removal of his 
parcels, and the transfer of them to the express car with orders to carry 
them onward, was unlawful and constituted a conversion. 

The trial court submitted the case to the jury with proper instructions 
upon this question, but in my judgment the damages given by the jury 
are excessive, and unwarranted under the circumstances disclosed by 
the evidence. The plaintiff himself provoked the difficulty by attempt- 
ing to assert a right which he did not possess. The contract was plain 
and unambiguous, and he chose to resort to the forcible method of assert- 
ing an unfounded claim and deliberately invited a conflict with the serv- 
ants of the company at a time when they were compelled to act quickly. 
In an action for damages resulting from a mistake committed under 
such circumstances the plaintiff should be strictly limited to compensa- 
tion for his loss. There was manifestly no malice on the part of the 
company and no ground for punitive damages. 

The plaintiff’s loss will be satisfied by paying him the value of his 
parcels, and for the injury done to his clothing, which was slight. The 
rule to show cause should be made absolute. 

STATE, MEREDITH, v. CITY OF PERTH AMBOY-—STATE, FRANKLIN, v. SAME. 

(Supreme Court of New Jersey, February 18, 1897.) 


Constitutional law—®Special acts—The from one class into another, the operation 
act of June 10, 1895 (1 Gen. St. p. 459), of laws applicable only to their former class, 
continuing indefinitely, in cities which pass _is unconstitutional. 


Certiorari by the state on the prosecution of William T. Meredith and 
others, and by the state on the prosecution of Mary E. Franklin, against 
the city of Perth Amboy, to review the constitutionality of the act of 
June 10, 1895. Judgment for prosecutors. 
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MEREDITH V. PERTH AMBOY—FRANKLIN V. SAME. 


Argued November term, 1896, before LUDLOW and Dixon, JJ. 

Mr. Ephraim Cutter tor prosecutors. 

Mr. A. Lyon for defendant. 

Dixon, J.: It is conceded that the ordinance now under review has 
no legal support outside of a statute approved April 9, 1892 (1 Gen. St. 
p- 519), which applies only to cities of the third class. The ordinance 
was passed by the council on April 13, 1896, and approved by the mayor 
on April 17, 1896. No rights had been acquired under it on May 28, 
1896, when the certiorari was allowed, nor can it be executed unless the 
statute above mentioned be in force. On April 15, 1896, Perth Amboy 
passed from the third into the second class of cities, because, by the 
census of 1895, promulgated January 15, 1896, the population of the 
city exceeded 12,000. 

The city relies on the act of June 10, 1895 (1 Gen. St. p. 459), to 
continue within its borders after April 15th, the operation of the statute 
of April 9, 1892. The act of June 10th provides ** that whenever any 
city has become or shall hereatter become by reason of its population a 
member of another class, * * * the laws theretofore in force appli- 
cable to such city shall be deemed to be applicable and to have remained 
applicable thereto, except so far only as the governing body thereof, by 
ordinance, shall declare or have declared otherwise, or shall in some 
other manner have manifested an intention to be subject to the laws of 
the other class: all laws passed subsequently to the promulgation of the 
census which shows that a city contains such a population as will change 
its classification, shall be applicable to such city as a member of the 
class to’ which it shall then belong, except where repugnant to any law 
or laws in force in said city under its old classification and not by 
ordinance or official action as aforesaid declared inapplicable.” 

The meaning of this act seems to be that, as each city passes from one 
class to another, its governing body may select, from the laws then appli- 
cable to its former class and those then applicable to its present class, 
such as it may desire, and the laws so selected, with consistent statutes 
subsequently passed, are to constitute the body of laws controlling the 
city. Inasmuch as the laws applicable to the several classes of cities 
are altered annually, it is evident that the option thus offered to one city 
is not offered in precisely the same form to any other city, although of 
the same population, unless it happens to make its transit across the line 
of classification during the same legislative interval, nor is it offered at 
all to cities of the same population which remain in the same class. 

The act attempts to divide cities, not on the basis of population mere- 
ly, but on the change of population past a fixed number, and in such a 
way that the powers proffered to the cities will differ according to the 
time at which such change takes place. Among cities of similar popu- 
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lation, the fact that one has attained its present size by passing a desig- 
nated limit since the classifieation act was approved while another has 
not, and the fact that one passed that limit in one year and another in 
another year, can afford no natural or rational basis for a difference in 
their statutory powers, and therefore we think these facts cannot be em- 
ployed by the legislature for the purpose of creating any diversity in the 
laws by which the internal affairs of the cities are to be regulated. If 
the legislature should en act, in terms, that some cities might choose the 
laws to govern them among the statutes A, B, and C, and other cities of 
the same character might choose among the statutes B, C, and D, and 
still others of the same character might choose among the statutes C, D, 
and E, the special nature of such legislation would be manifest. But 
that would not differ in substance from the enactment now under consid- 
eration. 

We are constrained to the opinion that this act transgresses the con- 
stitutional provision against special laws for regulating the internal 
affairs of towns, and is therefore invalid. We do not doubt that some 


peculiar legislation is necessary to enable municipalities passing from 
one class to another to adjust their local machinery to their new condi- 
tion without serious embarrassment, and laws applicable to them alone, 


and confined to that object, would be constitutional; but the legislature 
cannot, under the guise of that design, make special provision for their 
permanent government. Our conclusion is that, as Perth Amboy be- 
came a city of the second class on April 15, 1896, the act of April 9, 
1892, then ceased to be operative within it, and consequently the ordi- 
nance now before us is incapable of enforcement. It should therefore 
be set aside. Kearny Tp. v. Ballantine, 54 N. J. Law, 194, 198, 23 
Atl. 821. The prosecutors are entitled to costs. 


STATE, DOBBINS ET AL. v. THE LONG BRANCH COMMISSIONERS. 


(New Jersey Supreme Court, Jan. 25, 1897.) 


Constitutional Law—Ael of March 11, 
1892.—The act of the Legislature entitled, 
“An act authorizing municipalities governed 
by commissioners to pave and improve 
streets and avenues, and provide for the 
payment thereof,” approved March 11, 1892, 


On certiorari. 


(P. L. 1892, p. 146) is in violation of article 
IV, sec. 7, paragraph 9, 11 of the constitu- 
tion of this state, and void, and any assess- 
ments for special benefits made thereunder 
will be set aside. 


Argued at the February term, 1896, before Justices Lippincott and 


LuDLow. 


Mr. William H. Vredenburgh and Mr. Craig Marsh for prosecutors. 
Mr. William W. Niles and Mr. C. Ewing Patterson for defendants. 
The opinion of the court was delivered by Lippincott, J.: This cer- 
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tiorari is brought to review proceedings of the Bvuard of Commissioners 
of the Long Branch Police, Sanitary and Improvement. Commission, 
styled “‘ The Long Branch Commissioners,” providing for an assessment 
for special benefits and the assessment for such special benefits made and 
levied against the lands of the prosecutors for the paving and improving 
of North Broadway, Third avenue and East Third avenue in Long Branch. 
The prosecutors of this writ are the owners of property fronting upon 
sroadway, two of the streets which have been paved, for the expense of 
which assessments for special benefits have been imposed upon the lands 
of the prosecutors. 

By a special act of the Legislature entitled: ‘‘An act to establish ‘ The 
Long Branch Police, Sanitary and Improvement Commission, ’” approved 
April 11, 1867, (P. L. 1867, p. 976), a certain territory in the county of 
Monmouth was created into a legal municipality to be governed by Com- 
missioners appointed in accordance with the provisions of the act. The 
act constituted a police and sanitary board, styled as ‘* The Long Branch 
Commissioners.” 

Many powers of local government were conferred upon the commis- 
sioners by the general terms of the statute, such as the power to pass 
ordinances ‘‘to prevent vice and immorality, to preserve the public 
peace and order, to prevent and quell riots, disturbances and disorderly 
assemblages, to lay out, regrade and improve roads and water the same, 
to remove encroachments thereon, to lay out, regulate and improve parks 
and public grounds, with the consent of the landowners * * * and to 
improve the sanitary condition of the place.” Under this act no power 
was conferred upon the commissioners to make any assessments against 
lands specially benefited by the laying out or the improvement of streets. 
Some amendments have from time to time been enacted conferring 
some additional powers upon the commissioners. 

The assessments in question under review were made under an act 
entitled ‘An act authorizing municipalities governed by commissioners to 
pave and improve streets and avenues, and provide for the payment 
thereof,” approved March 11, 1892, (P. L., 1892, p 416.) 

The act provides a special mode by which these assessments for pe- 
culiar special benefits shall be made in municipalities governed by com- 
missioners. The terms of the act are limited in their operation to mu- 
nicipalities ** governed by commissioners.” 

The general scheme of the act is that the majority of real estate own- 
ers along the line of a proposed improvement alone have power to ini- 
tiate proceedings; that a municipal election is required to be held, on 
their demand, to determine whether the improvement shall be made, 
and providing the manner of payment therefor: that the owner or own- 
ers of property fronting or bordering on the improvement may be as- 
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sessed for special benefits; that the aggregate amount of the assessments 
for special benefits imposed on any tract of land fronting or bordering on 
the improved streets, or on any owner thereof, shall not exceed twenty- 
five per cent. of the whole cost of such improvement in front of such 
tract; that at least twenty-five per cent. of the total cost of the improve- 
ment is required to be borne by the municipality ; that is to say, paid 
for out of the general treasury from the means received by or for the 
use of the municipality from liquor license fees. 

It must be apparent at a glance that the act under which these pro- 
ceedings were taken, with the assessment imposed upon the lands of the 
prosecutors, are condemned by Article IV, sec. 7, p. 9, of the Constitu- 
tion of this state. 

Under this act the selected municipalities are “ by whatever name the 
same may be known, and however created, governed by commissioners,” 
and thus the classification of the municipalities to which this act relates 
is based alone upon the name or style of the governing body. This is 
the sole source of the classification, and the only quality upon which it 
is sought to be created. 

The act is one which attempts to grant certain corporate powers and 
to regulate the internal affairs of municipalities, and there is no substan- 
tial or natural reason that can be proved why its powers and privileges 
should be conferred alone upon municipalities governed by commission- 
ers in exclusion of all other municipalities of like character governed 
otherwise. 

Upon all the authorities this act must be held to be unconstitutional. 
Randolph v. Wood, 20 Vr. 85; Stahl v. Trenton, 25 Vr. 445; Tetrault 
v. Orange, 26 Vr. 99; Loucks v. Bradshaw, 27 Vr. 2; Goldburg v. 
Dorland, 27 Vr. 364; Hoover ads Johnson, 29 Vr. 334. 

It is not necessary to consider the other reasons urged by the prose- 
cutors. Both proceedings and assessments must be set aside with costs. 
imICHAEL RYAN »v. STATE. 

(New Jersey Supreme Court, Feb. 18, 1897.) 


Exceptions—Stenographer’s netes— Official 2. Where bills of exceptions, signed by 
cerlificate—1. When a responsive answer to the court below, state the course of the 
an illegal question is the subject of an ob- trial differently from the printed copy of the 
jection upon which an exception is allowed, stenographer’s notes, the Appellate court 
the Appellate court may treat the objection relies exclusively upon the official certifi- 
as being too late. cate of the judicial officer. 


Mr. A. D. Campbell and Mr. E. Koester for plaintiffs. 

Mr. Peter W. Stagg for the state. 

GaRkISON, J.: The bills of exceptions show that the testimony with 
respect to ‘‘ green goods,” as practiced in various places by others than 
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the defendant, was permitted a most latitudinous range. It is however 
difficult to believe that these irrelevant and inconsequential narrations 
could have harmed the defendant against whom the legitimate proofs 
established a case upon which the judgment could safely rest. 

The court is not, however, required to review in detail this reprehensi- 
ble testimony for the reason that the bills of exceptions show that the 
objections were made to “ the questions and answers,” i. e., to answers 
that were responsive to illegal questions. The necessary inference 
from the judicial certificate is that the defendant did not object to that 
which was illegal until it had been answered. This course has fallen 
under repeated condemnation for the reason that it enables a defendant 
to elect to try his case upon illegal testimony if it be favorable to him, 
otherwise to use it to overthrow an adverse judgment. Fath v. Thomp- 
son, 33 Atl. Rep. 393. 

Our conclusion in this respect is necessarily based upon the bills of 
exceptions signed by the court below. Where such bills state the course 
of the trial differently from the printed copy of the stenographer’s note 
(as is the case in this paper book) the Appellate court relies exclusively 
upon the official certificate of the judicial officer. 

The judgment is affirmed. 


WHITAKER v. MELEY. 





(New Jersey Supreme Court.) 
[Opinion Filed January, 1897.] 


Pleading— Motion to strike out.—On a mo- issue, the defendant cannot attack the dec- 
tion to strike out a plea which tenders no _laration. 


Application at Chambers. 

Garrison, J.: This is a motion to strike out a plea. One of the 
grounds is that the matters set up in the plea are mere denials of the 
allegations of the narr., and hence such as could be put in proof under 
the general issue, which is pleaded. This is so. The declaration, in 
setting forth a decretal order made in the Court of Chancery, alleges 
that Meley had three mutual policies, that he had given three notes of a 
certain tenor, and that he was summoned to appear before the master 
who reported upon the case. 

The plea alleges that all of these allegations are contrary to the fact, 
i. e., untrue. This is the function of the general issue, and beyond this 
the plea does not go. It alleges no new fact, and tenders no issue other 
than that tendered by the narr. 

I am, however, asked to strike out the count in the narr. to which the 
plea was interposed, upon the ground that it is demurrable. In my 
Opinion this cannot be done on this motion. Whether we regard the 
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motion to strike out as a common law power, or as resting upon legis- 
lative authority, it goes no further than the single pleading attacked. 
The fundamental difference between such wotion and a demurrer is, 
that one is directed to an agency selected for the purpose of such motion, 
whereas the other invokes the judgment of a court in which the entire 


record is deposited. 
It is questionable whether the Legislature could take trom the court 
the exclusive right to pronounce judgment of law upon its own record— 


it certainly has not attempted to do so. And in declaring a common law 
power it does not extend it beyond a practice power already addressed 
to a particular pleading, and never constituting any part of the record 
in the case. 

If the defendant deemed the declaration insufficient in law he could 
have demurred, but he cannot, in my judgment, file a plea that tenders 
no issue, and when moved to strike it out turn the motion into an attack 
upon some other part of the record. 

The plea is stricken out. 


BRADLEY » HALL. 
(New Jersey Supreme Court, February, 1897.) 


Service of summons—Copy.—In the and judgment given on the return day stated 
served copy, the feste and return day differed in the original. Judgment reversed there- 
by a month, from the original. Without for. 
appearance by the defendant, trial was had 


Mr. Alvord and Mr. Bartlett for prosecutor. 

Mr. Tuller for defendant. 

Lup.Low, J.: Two of the reasons of plaintiff in certiorari for reversal 
of the judgment below against him are: 

1. ‘That the summons issued in said cause by the justice of the peace 
was not legally served, in that the copy of the writ served on the prose- 
cutor was not a copy of the writ issued, and on which the suit against 
him was proceeded in. The writ was tested August 3, 1895, and re- 
turnable August 9, 1895, indorsed returnable July 9, 1895; and the 
writ served, as per copy given to the defendant by the constable, was 
tested July 3, 1895, returnable July 9, 1895, and indorsed returnable 
July 9, 1895. 

2. Although there was no appearance or plea in person or by attorney 
in said suit by the defendant at any time, the justice on said August 9, 
1895, issued a venire for a jury, and subsequently the cause was pro- 
ceeded in, to verdict by jury, and judgment thereon by justice. 

These objections are well taken, and for errors apparent on the record 
and return before us, judgment below is reversed with costs. 
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MISCELLANY. 


OBITUARY, 


JAMES C. YOUNGBLOOD, 


Mr. James C. Youngblood, one of the 
most prominent lawyers and Republican 
politicians of Morris county, died at his 
home in Morristown, March 21, after a lin- 
gering illness. 

Senator Youngblood was born in Morris- 
town on November 25, 1840. He was ad- 
mitted to the bar in 1864, and soon after his 
admission he entered into partnership with 
Henry C. Pitney, now a Vice-Chancellor, 
under the firm name of Pitney & Young- 
blood, and up until 1883, when the co-part- 
nership was dissolved. Mr. Youngblood 
was counsel to the Board of Freeholders of 
Morris county from 1869 to 1878. In 1874 
he was elected to the Assembly on the Re- 
publican ticket and was re-elected the fol- 
lowing year. In 1880 he was elected to the 
State Senate and re-elected in 1883. Dur- 


ing his public career he was a power in both 


local and state councils. While in the Sen- 
ate he fathered and secured the passage of 
many important measures, among them 
being the bill to permit the education of 
the colored race in the public schools. 

In 1891 President Harrison appointed Mr. 
Youngblood postmaster of Morristown, an 
office he held for four years. For many 
years he was a member of the Morris Re- 
publican County Committee, and for a num- 
ber of years its chairman. ‘Two years ago, 
at the solicitation of a number of friends, 
he sought the nomination for State Senator 
again, but was beaten in tne convention, 
after a hot fight, by Senator Vreeland. Mr. 
Youngblood was married a number of years 
ago to Miss Cooper, of Warren county. A 
widow, a son, and a daughter survive 
him. 





A COURT CRIER., 


The crier of a county court was required, 
as is usual in the absence of a witness, to go 
to the court house door and call out for 
Philip Logue, who was summoned in a cer- 
tain case then pending. Accordingly he 





stepped to the door, and sang out at the 
top of his voice :_- 

“ Philip Logue!” 

A wag of a lawyer who happened to be 
passing whispered in his ear:—“ Epilogue 
also.” 

“Epi Logue!” sang out the crier. 

“ Decalogue,” said the lawyer, in an 
undertone. 

“Deca Logue!” again sang out the crier. 

“ Apologue,” whispered the lawyer. 

“ Apo Logue!” reiterated the crier, at the 
same time expostulating with the lawyer : 
“You certainly want the whole family of 
Logues.” 

“ Prologue,” said the persevering lawyer. 

“Pro Logue!” rang out again, attracting 
the attention of everybody, and the judge 
sent the sheriff to stop the crier from fur- 
ther summonses of the family of Logues.— 
Exchange. 


LEGISLATURE ADJOURNED. 


The Legislature adjourned on March 31, 
evening, without passing the more import- 
ant features of the proposed constitutional 
amendments. The only amendments to go 
before the people, will be the anti-race 
track gambling amendment, the woman’s 
suffrage amendment, permitting women to 
vote at school elections, and the amend- 
ment prohibiting the Governor appointing 
to office, wher. the Legislature is not in 
session, men who have been rejected by the 
Senate. 

The leading acts of the Legislature have 
been that providing for a transfer of $2085,- 
000 yearly from the state treasury to the re- 
spective municipalities from taxes collected 
from railroads, and that requiring railroads 
to carry bicycles free as baggage among 
them. The taxation bill imposes no extra 
burdens on the railroads, and merely re- 
duces the available receipts of the state 
treasury. It does not meet the demands of 
the advocates of equal taxation. The bicy- 
cle baggage bill is a slight concession to 
wheelmen, but was amended before passage 
in a manner satisfactory to the railroa's 
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SONNETS ON LIBERTY. 


BY JOSEPH CULBERSON CLAYTON, 
ze 
“ LIBERTY OR DEATH.” 

Confirm, Great God confirm, in ev’ry heart 

The Freeman’s passion Love of Liberty ! 

On hills eternal carve, from sea to sea, 
“‘America is Free.” Make ev’ry part 
From Labrador to California’s mart, 

From Behring’s Strait to Patagonia, “ Free.” 

For “ Freedom” means that men have leave to be 
Themselves, untramelled by a tyrant’s art, 


Shall we who thrill today at Henry’s voice 

For “ Liberty or Death ” not heed the ery 

That wails through ghastly years while Cubans die 
As did our Fathers when they fixed their choice? 
With vict’ry crown toeir Henries’ cry, “* Rejoice 

In Liberty, or with the Martyred lie!” 


iI. 
LOVE OF LIBERTY. 
Within the deep recesses of the soul 
One passion dwells, so strong, so pure and high, 
No fear can daunt, no death can terrify 
Its votaries. Beneath its stern control 
They won whate’er of Freedom (not a dole 
Ot Kings) the world has known: for all who sigh 
Must fight, for Civil Liberty ; must die, 
Or blazon “ Victory” on Honor’s scroll, 


0 * Love of Liberty ”, be thou the strong 

And ruling passion, freeing man, as deep 

As mother love, as firm as fate! God keep 
Thee as His flaming sword, until no wrong 
’Gainst Liberty shall claim a poet’s song, 

Till none for Freedom needs to war, or weep! 


Ill, 
WHAT IS LIBERTY ? 

When “ We, the People” choose our rulers, make 
The laws, and use our own in frzemen’s way, 
Ourselves the only sov’reigns we obey, 

We are thy sons, O Liberty! Forsake 

Us not; these rights thy children undertake 
To live and die for. Never will they stay 
Their watch and ward for less than all that may 

The man uplift, the tyrant’s bondage break, 


Our “ Bill of Rights” on every heart is writ 
Unfadingly. Our Constitution stands, 
The Lamp of Liberty to other lands, 

The very Sun to us whose Fathers lit 

A splendid Planet new, tor Freedom fit, 
A Star, whose ev’ry ray some hope expands, 


BY. 
SIR EDWARD COKE: (*) 
{Author and Mover of the “ Petition of Rights,” 
1628. } 
Strong man of virtue in a venal age, 
When even Bacon played the sycophant, 
And Ellesmere bowed to “ Right Divine,” the cant 





Of pedant James, whose blind, unroyal rage 
Cowed into meanness all but Coke. No page 
That tells thy story, Liberty, shall vaunt 
A higher fame than his (the grim and gaunt) 
Who planned and lead the war he dared to wage, 
Until “‘ Prerogative of Kings” became 
A myth, or knelt to majesty of law. 
Immortal “ Bill of Rights,” thy champion’s name 
Is “ Coke,” thy true progenitor, who saw 
The People’s Rights, and risking life and fame, 
As People’s Knight taught Kings a wholesome awe! 
(*) On reading “My Lord Coke,” by Frederic 
Adams, in Law Journal. 





JUDGES APPOINTED. 


The Governor sent in to the Senate, on 
March 23, the following nominations for 
judges: 

John 8S. Barkalow, president judge Passaic 
county. 

Gottfried Krueger, judge Court of Errors 
and Appeals. 

John W. Bogert, judge Court of Errors and 
Appeals. 

Frederic Adams, judge Court of Errors and 
Appeals. 

The appointments of Judges Krueger and 
Bogert are reappointments. Both are Dem- 
ocrats and laymen, aid both were first ap- 
pointed by Governor Abbett in 1891. 

Judge Adams takes the place of Judge 
Barkalow, who has hitherto been judge of 
the Court of Errors and Appeals. He is a 
Newark lawyer, of legal ability and promi- 
nence, and an author well-known to the 
readers of the JouURNAL. He is a Republi- 
can, but has not been an active politician. 
As special master in chancery, he has for 
years heard important equity cases referred 
to him, and, in the general opinion of the 
bar, is eminently qualified for the position. 





CORRECTION OF ERROR, 


In the January Law Journat, p. 18, ap- 
peared a report of the decision of Judge 
Garrison, in Coles y. First Baptist Church 
of Collingswood, in which there was an 
error in the opening paragraph of the opin- 
ion, which should read as follows: 

“We can not do otherwise than reverse 
this judgment brought into this court by 
this writ of error, viz.,a judgment of the 
Court of Common Pleas pronounced in a 
mechanic’s lien case.” 





MISCELLANY. 


MR. HORNBLOWER ON JERSEY’S 
SYSTEM OF LAW, 


Mr. William H. Hornblower of the New 
York bar, who was once nominated by 
President Cleveland for Justice of the U.S. 
Supreme court, said in a recent speech at a 
dinner of the Hudson Co. Bar Association : 

“ Do not be led astray by specious argu- 
ments in favor of reformed procedure. Be 
content to let well enough alone. You 
have the state of New York before you as a 
terrible example of the effects of riotous 
and excessive codification. I believe our 
practice to-day is infinitely more technical 
than that in New Jersey. Even the attempt 
to abolish forms of action and especially the 
attempt to abolish the distinction between 
law and equity practice have been dismal 
failures. 

“The distinction between trover and as- 
sumpsit is to-day even more rigidly main- 
tained than under the common law practice. 
It is impossible to amend upon a trial from 
trover to assumpsit, or vice versa. 

“Tf the plaintiff sues for conversion 
when he should have sued on contract, or 
vice versa, he is non-suited at the trial with 
relentless certainty. In the absence, how- 
ever, of any outward or visible distinction 
in the process or outward or visible label 
upon the complaint, the court is forced to 
construe each complaint as it comes before 
it, in order to determine whether it is in 
tort or on contract, and we are frequently 
obliged to go to the Court of Appeals to find 
out, and even there the court is frequently 
divided in opinion. 

“The assimilation of legal and equitable 
actions has also proved a delusion and a 
snare. The distinction between the two 
classes of actions still remains in point of 
fact, and must remain so long as the right 
of trial by jury prevails as to common law 
actions, while trial by the court, without a 
jury, prevails in equity actions. It is nota 
little singular that the result of the so- 
called reformed practice has been quite the 
contrary to that expected by its framers. It 
was anticipated that by assimilating the 
practice in law and equity, our whole system 
of jurisprudence would be liberalized and 
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the principles of equity carried gradually 
into the common law courts. 

“On the contrary, the effect has been to 
rigidify and harden the practice in equity, 
to assimilate it more and more to the com- 
mon law practice, to make the judges more 
and more disposed to follow precedents and 
less disposed to strike out upon original lines 
of equitable jurisprudence. Your Chancel- 
lor and Vice-Chancellor in New Jersey 
constantly grant equitable relief in cases 
where our New York judges would stand 
appalled with horror at the very sugges- 
tion and would require a case in the Court 
of Appeals as an authority before acting. 
Prof. Pomeroy, when he came to write his 
‘Equity Jurisprudence,’ as you may re- 
member, acknowledges this result of the 
union of legal and equitable remedies and 
confesses the mistake that had been made 
by its advocates. 

“This is the more remarkable as he was 
a most enthusiastic advocate of the so- 
called reform procedure. So in the matter 
of provisional remedies, practice of Surro- 
gates’ Courts and other matters of like 
character, the extreme technicality re- 
quired of the practitioner is almost in 
our procedure. Of course, there are ad- 
vantages in our procedure, but the disad- 
vantages are enormous. We are now 
threatened with additional sections to our 
code of civil procedure, embracing a vast 
variety of subjects now covered by other 
statutes or by the common law.” 





A RECENT WILL, 


The following is a copy of a will recently 
offered for probate in Camden county, It 
is being contested. There are five lawyers 
employed ; amount involved, about $1500 


“Camden County, State of N. J., 
Sept. 10th, 1895. 


“T Richard Roe in the City of Camden 
State of New Jersey make this my last 
Will and Testmoney I give devise und 
bequeat my estate and property real and 
personal as follows that is to say 

“ First, after my just debts and funeral 
expencies are all payed I Will to my neice 
Mary Ella Smith daughter of Samuel ‘P_ 
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Smith all that I proscess in the City of 
Camden State of New Jersey, or ourt real 
I am in my good and sorund 


and personal. 
mind 

“ Second, I apoint Mr. 8. Bentley excutor 
of this my Will at my death. 

“Third, Mr. Camel and Mr. Ross In 
wittiness thereof I have sign and Declared 
this Exstrainment as my Will at 403 Mont- 
gomery st.this 10th day of September 1895 
attestest in persants of said wittiness and 
each other. 

“This my last Will and Testimoney. 

“Sign Richard Roe. 

“ Wittiness: 

“X his mark 
“ Mr. Camel, 
“Mr. Ross.” 





THE PORTRAIT. 


We present to our readers this month 
something which will be highly esteemed 
by every member of the bar of New Jersey, 
an excellent profile view of the new Chief 
Justice. A brief sketch of Chief Justice 
Magie appeared herein last month and it is 
unnecessary to repeat it now, except to cor- 
rect an error which the press of the state 
has generally fallen into, and which places 
his graduation from Princeton College in 
1855 instead of 1852, the correct date. 

The unanimity of sentiment with which 
the bar and press of New Jersey have re- 
ceived this appointment would be surpris- 
ing, were it not that everybody knows it 
was wholly of merit and has a sure founda- 
tion in proved legal ability. 





SUPREME COURT COMMISSIONERS 


Since the new Chief Justice has been 
sworn in, the following gentlemen have 
been commissioned Supreme Court Com- 
missioners: Harry 8. Douglass, Norman 
Grey, John Garrick, Joseph Rudoph Wood- 
ruff, Malcolm MacLear, Clarence L. Cole, 
George H. Peirce, Henry C. Pitney, Jr. 


SWORN IN OFFICE. 


On April 1, Mr. George Wurts was sworn 
in as Secretary of State, and Mr. William 
Bettle as Commissioner of Insurance. 
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BOOK NOTICES. 


DomeEspay Book AND Breyonp. THREE 
ESSAYS IN THE EARLY HISTORY OF ENG- 
LAND. By Frederick William Maitland,LL. 
D. Cambridge: at the University Press; 
Boston: Little, Brown & Company, 1897. 
Royal octavo, pp. 527. 

This book contains a great deal of the 
material that was gathered and prepared 
by Mr. Maitland in the thorough investi- 
gation which he made in the preparation 
of “ The History of English Law before the 
time of Edward I,” written by Mr. Mait- 
land and Sir Frederick Pollock, and the 
greater part of what is in this book was 
written, he says in the preface, that it 
might be included in the history. It is 
now published in a volume uniform with 
those of the history, and forms a supple- 
ment to them. 

Of the purpose and character of the his- 
tory, and the value of these investigations 
into the origin of the common law, we have 
already spoken in these columns. (Octo- 
ber, 1895.) No one who has read those 
volumes intelligently can fail to appreciate 
the importance of obtaining a knowledge 
of the facts and conditions of early English 
life, for the true understanding of the legal 
conceptions which have been embodied in 
the rules of law. New light has been 
thrown upon questions of practical import- 
ance at the present day, and in learning the 
origin of a rule of law we are sometimes en- 
abled to know with certainty whether the 
reason of it has ceased, and whether we may 
apply with safety the maxim applicable in 
such cases. As Judge O. W. Holmes has said 
in arecent address: “The study of the history 
of the rules of law is a rational study, if 
only for the reason that it is the first step 
toward a deliberate reconsideration of the 
worth of those rules.” 

The present volume is an attempt to 
get out of the Domesday Books, and 
the earlier writs and charters, all the 
information they will give us of the 
facts and conditions out of which the 
rules of English law have been developed ; 
the various classes of early English society; 
their relations to each other; their rela- 
tive numbers and importance; the manner 
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in which their lands were held; the size 
and character of the tenement which 
formed the unit, and the basis of the tenure 
out of which the fendal law grew up, and 
many other things that have a bearing 
upon the development of the public and 
private law. Domesday was an inquisition 
rather than a survey, and from the answers 
given by the jurors in the various hundreds 
in every county, we learn a great deal about 
the condition of the people in every part of 
England, and the relation of one class to 
another ; the meaning of the terms serf, vil- 
lein, sokeman and freeman, the nature of 
the tenure of the land, the meaning of manor 
and vill, the character of the feudal super- 
structure, which formed the early English 
State, the origin of the boroughs, and 
the rights of burgesses, and the jurisdiction 
of the king’s courts, and the seignorial 
courts, and the relations between jurisdic- 
tion and tenure of lands. 

The second essay is entitled “ England be- 
fore the Conquest,”’,and it seeks to ascertain 
the legal ideas out of which the feudal sys- 
tem of law grew up from a study of the 
documents of that period relative to the 
transfer and tenure of land. It examines 
the charters or land books which were for 
the most part ecclesiastical title deeds and 
learns from these how the lands were held 
during five hundred years before the Con- 
quest, and what were the ideas of property 
and jurisdiction which existed then and 
formed the basis of the later rules of law. 
It treats of Book-land and Folk-land, of 
Sake and Soke or seignorial jurisdiction, and 
then of the growth of seignorial power and 
finally of the village communities. 

The last essay is devoted to the Hide as a 
measure of lard, and contains an interesting 
discussion of the origin and changes of meas- 
ures with statistics from Domesday and be- 
yond, relating to this snbject. The essays 
are tentative and suggestive rather than 
conclusive, and are intended to furnish ma- 
terial as a foundation for theories and con- 
clusions in the light of further research. 
The style is interesting and agreeable, and 
the author makes dry bones live, even 
though he is not always able to clothe them 
with flesh and blood. The results are not 





always wholly satisfactory, but the sugges- 

tions will bear fruit hereafter. KE. Q. K. 

IIANDBOOK ON THE LAW OF PARTNERSHIP. 
By William George, of the St. Paul Bar. 
West Publishing Co., St. Paul, Minn. 
1897. 


This treatise on the law of partnership is 
of more than usual value for the reason that 
the work is the result of a carefully pre- 
pared plan which has been carried out with 
much success by the author. Mr. George 
has worked out the analysis of the subject 
into a consecutive series of general proposi- 
tions, and he has not been satisfied simply 
to state what the law is, but has traced and 
explained in the text the changes which 
have taken place and also the reasons why 
these changes have occurred, as well as 
what the law is at present on the subject. 
The plan of the work is clear and Mr. 
George has carefully followed out the var- 
ious details, giving to the different subjects 
more or less attention as their importance 
or difficulty required. The citations of 
cases are numerous and carefully selected, 
and so far as we have been able to examine 
them seem to closely support the proposi- 
tions to which they are made. This book 
belongs to the Hornbook Series and we feel 
safe in predicting that it will prove a most 
valuable work both to students and to the 
profession. 


HANDBOOK OF THE LAW OF PRIVATE CoR- 
PORATIONS. By William L. Clark, Jr. 
St. Paul, Minn.: West Publishing Co.,1897. 


Mr. Clark is a Virginian, who, after prac- 
ticing law at Winchester for several years, 
became connected with the West Publish- 
ing Co., and is the author of treatises on 
Criminal Law, Criminal Procedure, and 
Contracts. He has now produced a work 
on Corporations written from the cases 
themselves, and cited authorities which he 
has personally examined. The work treats 
of the following topics: Of the nature of 
a corporation ; Creation and citizenship of 
corporations ; Effect of irregular incorpora- 
tion; Relation between corporation and its 
promoters; Powers and liabilities of corpo- 
ration; The corporation and the state; Dis- 
solution, membership and management of 
corporations ; Rights and remedies of credi- 
tors; Foreign corporations. 
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In the nature of the case, the rules and 
principles of law applicable to corporations 
generally have been laid down; it would 
have been impossible to have applied the 
law to particular corporations, or to par- 
ticular statutes. As an Appendix, is given 
the admirable paper read before the West 
Virginia State Bar Association at its annual 
meeting in November last, by Benjamin 
Trapnell, of the Charleston, W. Va., Bar. 

It must be a useful, and, we judge, a satis- 
factory book; corporation lawyers will 
need to have it. 


GENERAL DIGEST AMERICAN AND EN@- 
LISH: Quarterly Advance Sheels. All cur- 
rent case law of the United States, with 
references here to first publications of the 
opinions. Later, in permanent volumes, 
references are made to all publications, 
official and unofficial. No.2. To Janu- 
ary, 1897. Lawyers’ Co-operative Pub- 
lishing Co. Rochester, N. Y. 


This is the second number of the Quar- 
terly Advance Sheets of this series of Digests. 
The arrangement is similar to that which 
has been adopted in the permanent issues 
of this publication. It is of special value 
to the busy practitioner, because it brings 
down in digest form, to a comparatively re- 
cent date, namely, January 1, 1897, all the 
decisions which have been rendered. The 
volume contains 640 pages, as well as a 
table of cases digested. 











THE NEW JERSEY LAW JOURNAL. 


STaTE REQUIREMENTS FOR THE PRACTICE 
of Medicine. A guide to the qualifica- 
tions and methods of procedure to enter 
upon the practice of medicine in the 

nited States. By Charles McIntire, A. 

M., M. D., Easton, Pa. Reprinted from 

the Bulletin of the American Academy of 

Medicine. February, 1897. 

Although this is but a pamphlet of eighty- 
five pages, it is an extremely interesting 
and useful one. It is well digested, com- 
pact, and states everything which physicians 
need to know respecting the subject in hand. 


Reaut Estate Recorp. Guide to Buyers 
and Sellers of Real Estate. Howto Draw 

a Contract. By George W. Van Siclen, coun- 

sellor-at-law. Second Edition. Together 

with The Real Property Law of the State 
of New York, which took effect October 

1, 1896. Indexed. The Real Estate 

Record and Builders’ Guide, publishers, 

14 Vesey street, New York City. 

This is a pamphlet of 164 pages, which is 
also issued in cloth binding. The first edi- 
tion appeared in 1885. The New York 
Legislature of last year codified the real 
property laws and the new law went into 
effect October 1, 1896. This Code is print- 
ed as an Appendix, while the “Guide to 
Buyers and Sellers of Real Estate” pre- 
cedes it and takes up 56 pages. It is full 
of useful hints to the searcher, conveyancer 
and draftsman, and contains matter as well 
as forms which should be useful, even to a 
lawyer practicing in New Jersey. 
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